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Incoming letter dated February 13, 2006
Dear Mr. Mostyn:

This is in response to your letter dated February 13, 2006 concerning the
shareholder proposal submitted to Bank of America by John Jennings Crapo. We also
have received a letter from the proponent dated December 29, 2005. Our response is
attached to the enclosed photocopy of your correspondence. By doing this, we avoid
having to recite or summarize the facts set forth in the correspondence. Copies of all of
the correspondence also will be provided to the proponent.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division’s informal procedures regarding shareholder
proposals.

Sincerely,
[ mmnﬁ/ \ e ‘_‘.r_;
lJ Pl o F'__y'
T Lf\ib\\ U ‘ F/rv\q - < L
l: LHT“L\%@N Eric Finseth .
FIONCIAL Attorney-Adviser
Enclosures
cc:  John Jennings Crapo
PO Box 400151

Cambridge, MA 02140-0002



Bankof America /I)

William J. Mostyn III
Deputy General Counsel
and Corporate Secretary

NC1-007-20-0]

100 N. Tryon Street

Charlotte, NC 28255-0001

Tel: 704.386.5083
Fax: 704.386.9330
william.mostyn@bankofamerica.com

February 13, 2006

BY OVERNIGHT DELIVERY

Securities and Exchange Commission
Office of Chief Counsel

Division of Corporation Finance

100 F. Street, N.E.

Washington, DC 20549

Re: Stockholder Proposal Submitted by John Jennings Crapo
Ladies and Gentlemen:

Bank of America Corporation (the “Corporation”) received a letter on November 22, 2005 (the
“Crapo Letter”) from John Jennings Crapo. The Crapo Letter was addressed to multiple parties,
including the U.S. Court of Appeals for the First Circuit, the City of Boston Inspectional Service
Department, the Securities and Exchange Commission (the “Commission”) and the Commonwealth
[Co-operative] Bank. The Crapo Letter is generally illegible and, as discussed in more detail below,
does not appear to include a proposal for inclusion in the proxy materials for the Corporation’s 2006
Annual Meeting of Stockholders (the “2006 Annual Meeting”). The Crapo Letter also includes
multiple exhibits, none of which appear related to any shareholder proposal. The Crapo Letter is
attached hereto as Exhibit A. Under the portion of the Crapo Letter addressed to the Commission,
there appears to be some reference to a possible shareholder proposal (for the purposes of this letter,
the “Proposal”). While the Corporation does not believe that the Crapo Letter contains a
shareholder proposal the Corporation nevertheless submitted, by letter dated December 19, 2005, a
request for confirmation that the staff of the Division of Corporation Finance (the “Division’)
would not recommend enforcement action if the Corporation omits the Proposal from its proxy
materials for the 2006 Annual Meeting for the reasons set forth herein (the “December 19™ Letter™).

The Corporation has since learned that the December 19™ Letter contained irrelevant information
that should have been omitted. Accordingly, the Corporation is now resubmitting a substantively
identical request to the Division with that information removed. The Corporation requests that the
Division either not consider this letter to be a new request for purposes of the eighty day
requirement set forth in Rule 14a-8(j)(1), or that the Division consider removal of the information
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previously submitted to be good cause for missing the eighty day deadline and therefore accept this
letter under authority granted to it in Rule 14a-8()(1). See Abercrombie & Fitch Co. (May 2,
2005).

GENERAL

The 2006 Annual Meeting is scheduled to be held on or about April 26, 2006. The Corporation
intends to file its definitive proxy materials with the Commission on or about March 20, 2006 and
to commence mailing to its stockholders on or about such date.

Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 1934, as amended (the
“Exchange Act”), enclosed are:

1. Six copies of this letter, which includes an explanation of why the Corporation believes that
it may exclude the Proposal; and |
2. Six copies of the Proposal.

A copy of this letter is also being sent to the Proponent as notice of the Corporation’s intent to omit
the Proposal from the Corporation’s proxy materials for the 2006 Annual Meeting.

SUMMARY OF PROPOSAL

As noted above, the Corporation does not believe that the Crapo Letter contains a shareholder
proposal.

“Under the portion of the Crapo Letter addressed to the Corporation it states:
“please add this & accompanying records to file of my shareholder proposal to
upcoming shareholders meeting of proxies and stockholders convened as a

meeting of stockholders in accordance”

Under the portion of the Crapo Letter addressed to the Commission it states:
“please add this to the files of my shareholders proposal re: limiting salary
increases of Bank of America members of its Corporate Board of Directors.”

The Crapo Letter also included numerous exhibits. It is not clear whether these exhibits are
intended to be part of the Proposal.

REASONS FOR EXCLUSION OF PROPOSAL

The Corporation believes that the Proposal may be properly omitted from the proxy materials for
the 2006 Annual Meeting pursuant to Rules 14a-8(d) and (f) and Rule 14a-8(1)(3). The Proposal
may be excluded pursuant to Rule 14a-8(d) and (f) because the Proposal, including its
accompanying supporting statement and exhibits, exceed the 500-word limitation. The Proposal
may be excluded pursuant to Rule 14a-8(1)(3) because it is vague and indefinite, in violation of Rule
14a-9 and Rule 14a-5.
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1. The Corporation may omit the Proposal pursuant to Rules 14a-8(d) and (f) because the
Proposal, including its supporting statement, exceeds the 500 word limitation.

The Corporation believes that the Proposal may be properly omitted from its proxy materials for the
2006 Annual Meeting pursuant to Rules 14a-8(d) and 14a-8(f). Under Rule 14a-8(d) a stockholder
proposal, including any accompanying supporting statement, may not exceed 500 words.

Generally, the Division has routinely permitted the omission of a stockholder proposal from proxy
materials where a proponent failed, upon appropriate request, to revise a proposal to comply with
the 500-word limitation. See Bank of America Corporation (January 27, 2005); Proctor & Gamble
Company (August 10, 2004); and Amgen, Inc. (January 12, 2004). By letter dated November 30
2005 (the “Request Letter”), the Corporation requested that the Proponent revise his Proposal and
supporting statement to comply with the 500-word limitation. The Request Letter specifically
stated that the Proposal must be revised within 14 calendar days of the Proponent’s receipt of the
letter. The Request Letter was received on December §, 2005. A copy of the Request Letter and
evidence of its receipt by the Proponent are attached hereto as Exhibit B. As of the date of this
letter, the Proposal has not been revised to comply with Rule 14a-8(d). Accordingly, because the
Proponent failed to cure, in a timely manner, the deficiency noted above, the Corporation believes it
may omit the Proposal from its proxy materials for the 2006 Annual Meeting pursuant to Rule 14a-

8(D).

2. The Corporation may omit the Proposal pursuant to Rule 14a-8(i)(3) because it is
vague and indefinite, in violation of Rule 14a-9 and Rule 14a-5.

The Division has recognized that a proposal and/or supporting statement may be excluded under
Rule 14a-8(i)(3) if it is so vague and indefinite that shareholders voting on the proposal would not
be able to determine with reasonable certainty exactly what action or measures would be required in
the event the proposal was adopted. See Sara Lee Corporation (March 31, 2004); Bank of America
(March 10, 2004); Philadelphia Electric Co. (July 30, 1992); IDACORP, Inc. (January 9, 2001);
and Northeast Utility Service Company (April 9, 2001). Rule 14a-8(1)(3) permits the exclusion of a
proposal if it or its supporting statement is contrary to any of the Commission’s proxy rules and
regulations, including Rule 14a-9, which prohibits the making of false or misleading statements in
proxy soliciting materials or the omission of any material fact necessary to make statements
contained therein not false or misleading, and Rule 14a-5, which requires that information in a
proxy statement be “clearly presented.”

No Proposal Submitted. As noted above, the Corporation does not believe that the Proponent
submitted a recognizable proposal under Rule 14a-8. The Corporation believes that the Crapo
Letter is so vague and indefinite that (i) the Corporation cannot determine what to present in its
proxy materials for the 2006 Annual Meeting or what to present to stockholders at the meeting and
(i1) stockholders voting on the submission would not be able to determine with reasonable certainty
exactly what action or measures they are voting for or against. For the same reasons, the Crapo
Letter cannot be “clearly presented” in the Corporation’s proxy materials for the 2006 Annual
Meeting. Accordingly the Corporation believes it may omit the Crapo Letter and Proposal pursuant
to Rule 14a-8(1)(3) because it is in violation of Rule 14a-9 and Rule 14a-5.
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Assuming a Proposal Exists. Assuming that the Proposal is in fact “limiting salary increases of
Bank of America members of its Corporate Board of Directors,” the Proposal would nevertheless be
so vague and indefinite that shareholders voting on the submission would not be able to determine
with reasonable certainty exactly what action or measures would be required in the event the
Proposal was adopted. The Proposal does not include enough information for the Corporation’s
stockholders to make an informed decision on the matter being presented. Furthermore, the
Proposal does not include enough clear information for the Corporation to be able to implement
without making assumptions regarding what the Proponent actually had in mind. The Corporation
is unable to determine what the Proposal actually is requesting and believes that its stockholders
will face a similar dilemma if presented with the Proposal. In addition, the supporting statement
and exhibits are confusing and misleading to stockholders because they appear to be wholly
unrelated and irrelevant to the subject matter of the Proposal (which is not particularly clear). In
these instances, the Division has regularly permitted exclusion of all or portions of a supporting
statement. See Sara Lee Corporation (March 31, 2004) (entire supporting statement excludable).

The Division, in numerous no-action letters, has permitted the exclusion of shareholder proposals
“involving vague and indefinite determinations ... that neither the shareholders voting on the
proposal nor the Company would be able to determine with reasonable certainty what measures the
Company would take if the proposal was approved.” See A.H. Belo Corp. (January 29, 1998.) Such
proposals were “inherently so vague and indefinite that neither the shareholders voting on the
proposal, nor the Company in implementing the proposal (if adopted), would be able to determine
with any reasonable certainty exactly what actions or measures the proposal requires” or “so
inherently vague and indefinite that shareholders voting on the proposal would not be able to
determine with reasonable certainty what actions the Company would take under the proposal” or
“misleading because any action ultimately taken by the Company upon implementation of the
proposal could be significantly different from the actions envisioned by shareholders voting on the
proposal.” See Proctor & Gamble Company (October 25, 2002); Philadelphia Electric Company
(July 30, 1992); NYNEX Corporation (January 12, 1990).

Assuming the Proposal is in fact a proposal under Rule 14a-8, the Corporation believes that the
Proposal and its supporting statement are so vague, ambiguous, indefinite and misleading, that the
Proposal may be omitted under Rule 14a-8(i)(3), in violation of both Rule 14a-9 and Rule 14a-5.

CONCLUSION

On the basis of the foregoing, the Corporation respectfully requests the concurrence of the Division
that the Proposal may be excluded from the Corporation’s proxy materials for the 2006 Annual
Meeting. Based on the Corporation’s timetable for the 2006 Annual Meeting, a response from the
Division as soon as possible would be of great assistance.

If you have any questions or would like any additional information regarding the foregoing, please
do not hesitate to contact the undersigned at 704-386-5083.

Please acknowledge receipt of this letter by stamping and returning the enclosed receipt copy of this
letter. Thank you for your prompt attention to this matter.
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Very truly yours,

byt W%

William J. styn I
Deputy General Counsel Corporate Secretary

cc: John Jennings Crapo
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i Engmeer’s ﬁnal affidavit for new foundabons

" drawings. There is & permit application simultaneously being filed this dafe requesti

SDR Benjamin E: Abrams
Conétructors - Construction Managérs - Engineers
P.O. Bax # 47-0858 - Brookline, Ma. 02447
Telephone B17) 312—6188 Fax - (617) 985 7500

FROM: ~ . k L/
Benjamin E. Abrams P.E. ’ .
TO: : . .

Mr, Gary Moocua P. E Assrstant Commissioner of Bulle“mgs
Bundlngs and Structures Division

ISD - Building Department - City of Boston

1010 Massachusetts Avenue

Boston, MA 02118

. 1617) 635-.5306 / fax 6‘!7-635-5380

REFERENCE: . . '
Violafion Natice # V621-03 dated 12/09/04 T

. # 10 Bond Street (Ward 3) - Bostér, Ma.

SUBJECT:
Request for removal of stop work order-
DATE: "

‘December 27, 2004

ENCLOSURE:

cec: . ‘
Owner — Mr. 0 Brien — A!bert Costa Archltect
Via:

Hand Delrvered '

.Gary, L

' We are writing to request that your office abandon the referenced

VioIat:on and-subsequent Stop Work Order for the following

1) The Violation Nofice # V62103 dated 12/09!04 receiv
requestlng an Englneefs Report and Notice to Secure.a Pe
‘bullding is moving to compliance. The Engineers Afffidavit is encio

Ppermission to
sheath the-building and secure It from weather includi ing new s«dmg and rooﬁng necesbAry to assure its
waterhght integrity. .

" 2)The reason for urgency of issuance, aside from the obvious reasons to secure sald envelope is that
" the owner has to appear in court on January' 12, 2005 due to the original violation (UB' 00183-03) and

requests that your, office withdraw that violation based on the Engineér's Report enclosed herewith.

- 3) The hvstory of this recent d|lemma ls'as follows

a) The owner dld in fact nnnlv for a lonn form mrmﬂ fﬂ oorract the "10!3‘;.0.". (sn 4:'23:\;—' -

. applmbon #3768) but after waiting thmy days without a response to.the owner from. the ISD-and with

pressure’ from the court, they filed and receied & short form permit to comrect the violation (pemnit #
08864 5/26/04) related to foundation drawings filed with the ‘long form perrmt At that time, l placed my

' builder's license on the long form as well as the short form permit applications -

.b) In that context and in good faith we placed new piles, new-grade beams, jacked up the bun)dmg

and stabilized it with new studs, selected plywood sheathing, etc. in order to. maintain its stability without

reverting to its previous instabliity.-
c) Because.the existing siding restramed our efforts to commect the off-vertical ist in the buildi ing,
we had to remove it until the structure was plumbed and then it was necessary to add plywood. sheathing

Page 1 of 2
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* In closing please understand that the Szeto famiiy has always acted in_
~ As elaborated.above there have. been.circumstances beyond their co

as a di aphragm to stabliize the structure We assurned that, as- in any bundmg, bracmg would be
understood and It would be implied in the original permit.
d) On August. 29, 2004, a Mr. John Wong wrote a letter to your office abandonlng the pemit

* which was used to corect the structure. The permit was then abandoned by the ISD and the drawings
. related to the permit were dlseerded (herewith resubmitted) The main problems with this aforemenhoned

scenario were that:

1) Mr. Wong was not the owner or an authorized agent of the property owner and
2) The owner of the building was never notified of the situation. i

’ 4) Comphcatmg the matter further is the fact that a fady ostenSIbly representlng the nelghbor at# 8 Bond

Street, (Mr. Malloof), has repeatedly confronted us m a belhgerent manner and has attacked our efforts to

- correct the violation.

a) Her accusation that dunng the progress of our work plumblng our buﬂd ing to the vemcal that .
we jammed the # 8 Bond Street gate and fence was a geometric given. We amicably proposed to build a
new gate and fence but that offér was adamently refused. . The fect was that since the wall of # 10- Bond
s futly on our property and they r@dly connected thelr. gate to said property, this had no impact or effect-

.on the lady. Compounding that is the logical fact that when we plumbed the building and it rotated to a

vertical posifion, considering the geometry, It automatically reahgned the gate that was thereby attached:.
fo our property creating a obvious “Catgh-22",

b) The same lady has contended that, after the work was completed to date the wall abutung #8
is listing §° +/- toward # 8. The documented fact is that we had a Tegistered surveyor chéck the abutting
wall and found it to'be within 1/2° +/- of the property Iine if allowed to do the gheathmg and new srdmg.

. this situation will be corrected.

c) We fail to understand that beyond reascnable ‘procedure, that the abovemenuoned lady hes

."had such an inordinate influsnce on your department. As stated above and In compliance with your

request, we are submitting; herewith, a copy of an Engineer's Foundation Report and are applying for a
penmit to sheath and place new siding on the exterior of the rear portion of the buifding as welt as new
windows and roofing in an attempt to aintain the watertight integrity of the exterior” enve!ope -of the
building. .

Please understa‘nd that nothing in the content of the above fs in any way meant as disreepecfful to your
office or yourself, Mr. O'Brien, as | honestly hold you all in the highest regard, respect and esteem.

1anh and with due dlhgence
pich have as you might well -

understand, caused unnecéssary damages,'embarrassme_nt and “los:

Page 2 of 2
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-8DR Benjamin E. Abrams
Constructors - Construction Managers - Engineers
.P.0O. Box #47-0850 - Brookline, Ma. 02447 :
Telephone (617) 312—6188 ~ Fax- (617) 865 - 7500 -

FROM:
Benjamin E. Abrams, P.E.

. TO:

Mr. Gary Mocc:a, P. E Assnstant Commissionerof Bqudings
Buildings and Structures Division :
1SD - Building Department - Chty of Boston

1010 Massachusetts Avenue

Boston,"MA 062118

" (617)6835- 5306 / fax617-635-5380
" REFERENCE:

Violaion Nofice # V621-03 dated 12/08/04
# 10 Bond Street (Ward 3) ~ Boston. Ma.
SUBJECT: :

. Request for removal of stop work order

DATE:

Detember 27, 2004

ENCLOSURE

Engineer's final affidavit for new foundahons

‘cce:

Owner — Mr, O'Brienl — * Albert Costa, Arohxtect

. Via:

Hand Delivered '
Gary, :

We' are writing to request that your offxee abandon the referemed
Volarion and subsequent Stop Work Orderfor the following reasone

1 The Violation Notice # V621-03 dated, 12/09/04 received by the-owner on Decemnber To 2004

- requestmg an Eng/neefs Report and Notice to Seéure a Permit to:sheath the rear of the referenced

building is- movmg o compliance. The Engineers Afiidavit is enclosed herewith, along with stamped
drawings. There is a peﬁnlt application simultaneously. being filed this date requesting permission to
sheathr the building and secure it from wealher including new siding and redfing necessary fo assure its -
waterfight. mtegnty :

2) The reason for urgency of Issuance, aside from the dbvious reasons to secure said envelope, is that
the owner has to'appear in court on January 42, 2005 due to the ofiginal viclation (UB 00183-03)- and
requests that your ofﬁce withdraw that violation based on the Engineer's Report enclosed herewnth

) 3) The history of this recent dxlemma is as follows:

a) The owner did, in"fact apply for.a Iong form perrmt to corrett the vxoia'uon {on 4/28!04 -

arnliaad [l R ST WP W

. application #3769} but afier.wailing thifty days withaut a response o the owner from the ISD and with
“pressure from_the court, they filed and received @ short form permit to correct the violation (pemnit #

08964 5/26/04) related to foundation drawings filed with the long form permit. At that fime, | placed my
‘builder's license on the long form as well as the short form permit applications

b} In that context-and in good faith we placed new piles, new grade beams, jacked up the building

and stabnhzed it with new studs, selected plywood sheathmg, elc. in opdegto mamtain its stabmty without

reverting to its-previous instability.

- ¢} Because the existing s:dmg restmmed our efforts fo cor =yertical list in the building,

we had to remove it unm the structure was plumbed and then it was' dd pltywood sheathing

' gagelof-z.. S AQ/
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T scenano were that

as a dnaphragm to stabihze the sinusture. We assumed that, as in any" buﬂding, br‘acmg would be
understood and it would be implied in the origina! permit.

d) On August 28, 2004, a Mr. John ' Wong wrote a letter to your office abandonlng the permit’
which was. used {0 correct the structure. The permit was then abandoned by the 1SD"and the drawings
related to the permit were dvsmrded (harewith resubmltted) The main prob!ems with this aforernenhoned

1) Mr. Wong was not the owner or an authonzed agent of the property owner and
2) The owner of the building was never notified of the snuaﬁon. : .

4) Compllcétlng the matterfurther Is the fact that a lady ostenslbly representing the nelghbor at# 8 Bond

- Street, (Mr. Malioof), has repeatedly confronted us in a belrgerent manner and has attacked our efforts to . ’

correct the violation,

2) Her accusation that during the progress of our work plumblng our building to the vemcal that
we jammed the # 8 Bond Street gate and fence was & geometric piven. We ammably proposed to builda
new gate and fence but that offer was adamantly refused. The fact was that since the walll of # 10 Bond-
Is fully on our property and they rigidly connected their gate to said property, this had no impact or effect

" on the lady. Cempounding that is the logical fact that when we plumbed the bullding and it rotated to a

vertical position,, considering the geometry, it automatically reaﬁgned the’ gate that was thereby attached |
‘fo our property creatng a obvious *Catch-22". ’
b) The same lady has contended that, after the' work was completed to date, the wall’ abumng #8 -
is listing 8" +/- toward # 8. The documented fact is that we had a registered surveyor check the abutting .
wall and found it to be within 1/2° +- of the property line, I allowed to do the sheathlng and new s:dmg,

. this situation will be corrected.

¢) We fail to understand that beyond reasonable procedure, that the above'nentsoned Iady has

~had such an inordinate infiuence on your department. . As stated above and In_compliance with your

request, we dre submitting; herewith, a copy of -an-Engineer's Foundation Report and are. applying for.a
permit to sheath and place.new siding on the exterior of the rear ‘portion of the building as well as new
windows and roofing in an aﬁernpt 10 maintain the waterfight mtegnty of the extenor envelope of the
builcﬁng . R .

Please underst'and that nothing in the content of the above is in any way meant as di srespectful tc; ybur
office or yourself, Mr. O'Brien, as ! honestly hold you all in the highgst rEQard respect and esteem.

-In diosing please understand that the Szeto famny has always acted in good falth and ‘with due dmgence

As elaborated above there have been circumstances beyond their contrel, which have as you might well
understand, caused unnecessary damaga embarra ent and *loss of face to their family,

i you have any funher questlons or conqerns relatlve @pl ease contact us dxrecuy

Prigé 2 4pfA2‘



DUK - DRI . Avian> .
CONSTRUCTION MANAGERS, CONSTRUCT ORS & ENGINEERS -
P.O.Box #47-0859 . Brookitne , Mass, 02447
Phone (617) 9§5-7500 Cell (617) 312-6188~ Fax (617) 886-7500

FROM: - .
Benfamin E. Abrams P.E.
TO:.
Mr. William McDermott, Esq.
- &/o Sullivan and McDermott
1988 0 1980 Centre Strest
West Roxbury, Ma. 02132.
tel #617-323-0213 fax 617-323-3384 / 617—710—1740 (c )
REFERENCE:
#10 Bond Street .
South End — Boston, Ma.
‘SUBJECT:
Back up information relabve to vanous court cases against the owners of #10 Bond Street
as requested
DATE:
October 17, 2005
ENCLOSURE:
Misc. data indud’ ing permit information, site pian, letters to ISD etc
ce: %
. Rosemary Szeto . .
VIA: -
Hand deliver to both par‘aes

Bitly, .
As requested, please find enclosed various documents whnch may be of interest on the vanous defenses
for the Szetos.

I have also enclosed a hand written.comment on each item for your information as you are new on the
Because the immedlate concern seems {4 be the
1) On 8/28/05, John Moran filed for a pe

case. . .
gdtipp=piéase hbte the foilowmg i
ap's plan thireinforce the foundation with
piles, etc. .

. The plans he submitted are not viable and it would be uniikely if anyone can fig gure them out let alone
construct by them or even stabilize the foundation, etc. .
. i band icati S | i
2) On 10/113/08, | filed for a permit (#1366) with structural Pplans to complete the foundation, strengthen

all floors with added joistsan stabilize the structure lateraily per the building code.
-Because we are undar pressure from the court and the {SD will take 40+ days to prooess this, shoulid we
request a fast track from 1SD?

3) With reference to accusations by John O'Brien about not seeing the original plles or grade beams
© installed, hehas no expertise in that distiplineand the city has always deferred to an affidavit by an

. englneer for controlled construction. The &ffi davit was hand deﬁvered by me to the ISD office { Mr.
Moccia & John O'Brien) on1 2/14/04

"I you have-any questions or ‘Clarifications required, oontact -me and we can discuss them.

SInc'erelyr .
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. Boston, M.:smchmetts 02118 .
. December 14, 2004
Mr G-axy Moccis, PE., Amstant Cammmloner of Bmldmgs o
" Buildings and Structures Division - ° .
- 18D -Bnilding Department-City of Bcstcn
1010 Massachuselts. Ave.
Boston ,Ma.02118 . ~
: (617) 635 -5306 /‘fax 617-635-5360

.RE lOBondStreet WardBBoston Ma

. M Moccm, ' ' s
) Wearewntmgtoyoumr@msetoﬂ)estopworkorderreccnﬂypostedonombmldmgbyyouroﬁiceunorabout
Deceinber 10, 2004, . . :

. Oir understandmg ofthe siteation as relayed to us frem our consulting enginesr, Mr. Benjamin Abrams, ashe
understood it from a conversation among yot, Mr. O’Bries and him on December 13,2004 at your office is that
ourpemut # 008964 of 05/26/04 issued:by you to cocréct violation # UB0O183 - 2003 on the referenced buxldmg
is now void doeto a situation-which is'not caused by us.
1f you check your records on our property, in response to theafcranent:nnedvxoiaﬂm onto b\u.ldmg and , as
directed by the housing court, we applied fq d long form permit{ #3760 of 4/28/04).

At that time, Mr. Woag filed hr&:epez‘mltashehadpqmmmtoaaasuragentfurthatspecxﬁcprm

" . Prioc to that tnneandmordertocomplywxﬁxﬁ&emt’srequst,whadcommss}onedaregzs(ucd ardmect(Mr

Albert Costa) and a registered engmeer (M, Benjamin Abranis) to desjgn a system which would mbmzeand

su'a:ghten the building.

/A set of drawings were then developed and submitted with the aforementioned permit 8ppllzahon :
Subsequenﬂy, after having ne results from the April application to cmredﬁwwolnuon, waiting thmydays for

- permission torepair the structure and under implied pressure from the court to act, we applied and-were issted a- .
permit to cosrect the violation in the form of a short form permit (#008964 05/26/04) and related it to the long
form permit which was pot acted on'at that fime - again’ 10 correct the violition. -

. " We have just found out that, on’ August 29, 2004, Mr. JchnWohgwmtcaleueywrdcparhnmismnngﬂmwe
.'hadchangedourmmdabanﬂmlongfampamitandhueqwswdﬂxambeabandoned.Itwassubsequmﬂy —
abandoned and, bydomgﬁus,bewnmmxmzedmnshatfampumh. .

The facts that, prior to his leuer, we had severed relahms with Mr, Wong and he no longer had the authonty to act
asour agent. =~ -

‘In eﬁ'ed,hcaduimuﬂmmalmor@muwboﬂz. Wcunde:smndﬁmtyun'oﬁm had no knowledge that he
wasachngonhlsownmﬁxwtpmpq‘amhm but the results cﬂusadmns mdwursubsequentmmmsbavc
precipitated a precarions and damagmg situztion for us.

“Therefore, wzth the above scenario 25 background and -extenuating cu'cumsmncw and vnth your pamxssxon, we .

request permission to agsin- apply for a long form permit to correct the vj make the bmldmg
watertight and have it fast tracked in order to expedite the rmlmon
oblems, .

i

pri

. Wealso request that you do not chargea ﬁeforthlspermltaswehavc
this would make fee 3. .

Thank you again for yoir cooperation on this matter..

1f you have any furthcr qustwns or correerns relative to our bu’ldmg, plase contact us.

" C.C. M. Johu O"Brien bilding inspector ) BC ) ? C



A,

" As the completion of the foundation framing work has been accompli

SDR - BENJAMIN E. ABR.AMS
CONSULTING ENGINEERS . . .
P.O.Bax#47-0858 Brookine , Mass. 02447
Phone (617) 312-6188 ~ Phone / Fax (517) 965-7500

TO: . .

Johm O'Brien —Briilding Inspector ) ) .

Buildings and Structures Division. .o -} (/
ISD «Building Department-City of Boston - 3 ‘

1010 Massachusetts Ave, T ARY
Boston , Ma.02118 ' ' < .
(617) 635 - 5306 / fax 617-635-5360 . )

RE: 10 Bond Strest - Ward 3 Boston, Ma.

PERMIT: 008964 (5!26/04)

ENCLOSURE: 4

Structural drawmg .- B : ) .

DATE: : ‘ ' Co

12/14/04 - i : . o )

Mr. O,Brien, ’ ' '

In accordanoe with section 116 of the'( 6th edifion ) Massachusetts State Building Code, |, Benjamm E.
Abrams-~ being a registered professional engineer In the commonwealth with the PE # 11,252 hereby
certify. that I-prepared or directly supervised the preparation of all design directives, sketches,
eomputatlons and specifications for the structural repairs and reinforcements as | decided were requlred

- concerning the complete repairs to the building structure of the above referenced building and that, to

the best of my knowledge, said sketches, computations, andspectﬁwhons meet the applicable code -

‘requirements and, also, comply with standard, good and acceptable engineering prachcesasweﬂ as laws

and ordinances which apply to the proposed use and occupancy of the building. .
1 further certify that | performed the necessary relative professional services and was present-on the site

- . onaregular basis to determine that the structural work  for the new piles, grade beams and plumbing of

the building proceeded property and that field errors were comrected in accordance with documents

' germaneto said design disciplines and the buftding permit requirements.

| was also rwpons:bleforcomphanceasrequnredby section 116.22 of the code fo view and engineer
ali'special and / or unique structural engineering requuremenis for the aforementioned building structure .

- which directly or implicitly required special supervision in accordance with accepted engmeenng practice

standands listed in appropriate appendix sections of the code.
Pursuant to.section 116.2.3 of the State Building code, ! submit herewith a limited afﬁdavrt to you
addressing itermns of structural design importance relfative to the above professional commitments for
mspechmadapmwalofmepﬂ&sandgmdebeamsasmfwedmabweandasshmnmdrawmg
enclosed herewith.

Please accept and record the enclosed plan as the Iayouts of the final fg

quaﬁfyforameptanceofsa:dworkandhetebyoerbfymat.tomeb& R
completion of that foundation work is completed and the building is read
newfoundahonsh'uchneorﬁy

Benjamin E. Abrams,P.E#j 1,252 -

Subscribed and swomn before me this A day of. g
Notary Public ' ;

My commission expires
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DLA Piper Rudnick Gray Cary US LLP
6225 Smith Avenue

Baltimore, MD 21209-3600

T 410.580.3000

: : F 410.580.3001

CORPORATION FINAHCE W www.dlapiper.com

| PIPER RUDM
GRAYCARYW

R.W. SMITH, JR.
Jay.Smith@dlapiper.com
T 410.580.4266 F 410.580.3266

VIA UPS

December 16, 2005

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington, D.C. 20549

Re: Omission of Shareholder Proposal Submitted by The Nathan Cummings
Foundation to The Ryland Group, Inc.

Ladies and Gentlemen:

We are counsel to The Ryland Group, Inc. (“Ryland” or the “Company”) and, on behalf
of Ryland, we respectfully request that the staff of the Division of Corporation Finance (the
“Staff”) concur that it will not recommend enforcement action if Ryland omits a shareholder
proposal and supporting statement (the “Proposal”) submitted by The Nathan Cummings
Foundation (the “Proponent”). The Proponent seeks to include the Proposal in Ryland’s proxy
materials for the 2006 annual meeting of shareholders (the “2006 Proxy’). The Proposal
requests Ryland to issue a report to shareholders assessing the risks and benefits to the Company
of increasing energy efficiency.

On November 10, 2005, Ryland received the Proponent’s Proposal dated November 9,
2005. Pursuant to Rule 14a-8(j), Ryland is submitting six paper copies of the Proposal and an
explanation as to why Ryland believes that it may exclude the Proposal. For your review, we
have attached a copy of the entire Proposal as Appendix A. Ryland appreciates the Staff’s
consideration and time spent reviewing this no action request.
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For purposes of our discussion, a key portion of the Proposal reads as follows:

* * * As concerns about rising energy prices, climate change and energy security
continue to increase, the focus on energy efficiency will only intensify. It 1s vital
that our company be well positioned to compete going forward. Taking action to
improve energy efficiency can result in financial and competitive advantages to
the company. Ignoring this quickly growing trend could result in our company
being an industry laggard and expose it to the potential for competitive,
reputational and regulatory risk.

Resolved:

The shareholders request that the Company assess its response to rising
regulatory, competitive, and public pressure to increase energy efficiency and
report to shareholders (at reasonable cost and omitting proprietary information) by
September 1, 2006.

L The Proposal Relates to Ordinary Business Operations — Rule 14a-8(i)(7).

The Company believes that the Proposal may be omitted under Rule 14a-8(i)(7) as
relating to Ryland’s ordinary business operations for two reasons. First, the Proposal directly
calls upon Ryland to ask shareholders to step into the shoes of management and evaluate the
risks and benefits of the Company’s current approach to energy efficiency by creating a risk
assessment report and distributing it to shareholders. Second, the Proposal calls on Ryland to
supplant management’s judgment by allowing the Company’s shareholders to begin the process
of choosing what types of technologies and building materials the Company should use to avert
economic and competitive risks related to energy efficiency matters.

11 The Proposal Falls Within the Staff’s Recent Guidance Issued in Staff Legal Bulletin
No. 14C (“SLB 14C”), published on June 28, 2005, as a Proposal Which May be
Omitted for Relating to the Ordinary Business Matter of Evaluating Risk.

The Proposal asks the Company to produce a risk assessment report concerning its
energy efficiency policy and related competitive, financial, reputation and regulatory risks to the
Company. Moreover, the Proposal focuses specifically on competitive risk to the Company’s
position by stating that the Company could become an industry laggard without addressing these
internal risks.

After being asked to analyze numerous proposals referencing environmental and public
health issues, in SLB 14C, the staff appropriately determined that it was time to address these
types of proposals and set forth guidelines for companies seeking to preserve their own
managements’ ability to continue to make decisions affecting day-to-day operations.
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Specifically, Section D.2. of SLB 14C addresses the precise case raised by the Proponent.
In pertinent part, Section D.2. of SLB 14C states:

To the extent that a proposal and supporting statement focus on the company
engaging in an internal assessment of the risks or liabilities that the company
faces as a result of its operations that may adversely affect the environment or the
public’s health, we concur with the company’s view that there is a basis for it to
exclude the proposal under rule 14a-8(i)(7) as relating to an evaluation of risk.

To the extent that a proposal and supporting statement focus on the company
minimizing or eliminating operations that may adversely affect the environment
or the public’s health, we do not concur with the company’s view that there is a
basis for it to exclude the proposal under rule 14a-8(i)(7).

Our understanding is that the purpose of the foregoing distinction is that a proposal letter
which focuses solely on the ordinary business matters of a company (including assessment of
risks facing the company from various business decisions) are excludable, but that proposals that
focus on “significant social policy issues” are not excludable because the proposals may
transcend normal day-to-day business matters. In our judgment, the Cummings proposal clearly
fits within the first category and therefore is excludable. The proposal itself asks the Company
to “assess its response” to pressures to increase energy efficiency and the supporting statement
clearly indicates that the reason to do so is so that “our Company [is] well positioned to compete
going forward.” The supporting statement further states that “Ignoring this quickly growing
trend could result in our company being an industry laggard and expose it to the potential for
competitive, reputational and regulatory risk.” All of these items, as well as other statements
within the supporting proposal, clearly indicate a focus on the Company’s internal risks and not
on an overall social policy issue. These are matters for the business judgment of management.

Section D.2. of SLB 14C concludes by discussing two seminal no action letters in the
significant policy area of damage to the environment. First, in Xcel Energy, Inc. (Apr. 1, 2003),
the Staff granted relief under 14a-8(i)(7) allowing Xcel to exclude a proposal because the
proposal requested a report on the economic risks of Xcel’s prior, current and future emissions of
carbon dioxide and other gases. The Xcel proposal requested the report to address the economic
benefits of reducing such emissions related to its business operations. Similarly, the Proponent
asks Ryland to address risks it may encounter in the area of energy efficiency which may hurt it
economically and cause it to become an industry laggard. Also, the Proposals mentions the
financial and competitive advantages which may result from taking action to improve energy
efficiency. The Proposal submitted to Ryland requests the same type of risk versus benefit report
requested by the proponent in Xcel Energy, Inc. See Newmont Mining Corp. (Feb 5,
2005)(granting relief to exclude a proposal under Rule 14a-8(i)(7) calling for management to
review and provide a report to shareholders regarding the company’s waste disposal policies at
its mining operations with a focus on environmental and public health risks); Newmont Mining
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Corp. (Feb 4, 2004)(granting relief to exclude a proposal under Rule 14a-8(1)(7) requesting a
report on the risk to the company’s operations, profitability and reputation from its social and
environmental liabilities); and Cinergy Corp. (Feb. 5, 2003)(granting relief to exclude a proposal
under Rule 14a-8(i)(7) requesting a report on economic risks caused by the company’s
operations.).

In the second letter, Exxon Mobil Corp. (Mar. 18, 2005), mentioned in SLB 14C, the
Exxon shareholder requested a report on specific environmental damage that would result from
Exxon drilling for oil and gas in protected areas. The Exxon letter clearly focuses on social
policy issues, in contrast to this proposal where the Proponent fails to make a single reference to
environmental damage caused by Ryland in the way of global climate change, increased energy
prices or burning of fossil fuels.

In another no action request, Willamette Industries, Inc. (Mar. 20, 2001), the staff granted
no action relief under rule 14a-8(i)(7) where the proponent requested an independent committee
of the board prepare a report on the company’s environmental problems and efforts to resolve
them, including an assessment of financial risk due to environmental issues. In the Willamette
letter, the company argued that compliance with federal, state and local environmental laws and
regulations was a matter that related to ordinary business operations. The company also
highlighted that such a report would interfere with its day-to-day operations. Similarly, the
Proposal at issue here references regulations addressing energy efficiency of American buildings,
bills introduced in the United States Congress, estimates by the Environmental Protection
Agency and similar regulatory risks that Ryland may face in the near term. Like the proposal in
Willamette, Ryland management’s business judgment concerning regulatory risk is inappropriate
for consideration by all shareholders as a group.

Further, the staff granted relief to exclude the proposals requesting similar climate
change/environmental risk assessment reports requested by proponents in Ford Motor Company
(Mar. 2, 2004) and American International Group, Inc. (Feb. 11, 2004) on the basis that such
reports related to the companies’ day-to-day operations and were not proper for shareholder
consideration.

Based on the foregoing, Ryland respectfully urges the staff to concur that the Proponent’s
energy efficiency risk assessment proposal may be excluded.

1Il.  The Proposal Falls Within the Staff’s Precedent, as a Proposal Which May be Omitted
Sfor Relating to the Ordinary Business Matters of Choice of Technologies.

In addition to focusing on risk assessment, on a number of occasions, the Proponent’s
supporting statement references “green building.” In the Proponent’s discussion of green
building technologies, it discusses that while this approach may only be common in a narrow
niche market, mainstream builders should consider this type of construction as important. Green
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building energy and environmental designs include the use of unique building technologies,
materials and design. While the focus of the Proponent’s request for a report focuses on risk
assessment, the supporting statement also advocates that, as part of its risk assessment, Ryland
focus on this new area of green building.

On a number of occasions the staff has granted relief under 14a-8(i)(7) where a
shareholder proposal related to a company’s choice of technologies. Here, the Proponent’s
request for a risk assessment report also appears to advocate that Ryland consider green building
technology and design.

In WPS Resources Corp. (Feb 16, 2001), the Staff permitted exclusion of a shareholder
proposal requesting that a utility company develop new co-generation facilities and improve
energy efficiency. Ultimately, the Staff granted relief to WPS to exclude the proposal because
the proposal dealt with “ordinary business operations (i.e. choice of technologies).” Similarly, as
part of the Proposal’s request for a risk assessment report, it is clear from the supporting
statement that the Proponent believes Ryland may avoid certain economic and financial risks by
adopting green building technologies and using similar green building materials for future home
construction. See also Union Pacific Corp. (Dec. 16, 1996)(granting relief under rule 14a-8(1)(7)
to exclude a proposal requesting a report on the development and adaptation of a new railroad
safety technology.)

In International Business Machines Corp., (Jan. 6, 2005), the Staff granted relief under
14a-8(1)(7) where the proponent’s proposal called for a report regarding the design and
development of IBM’s software products. By the Proponent requesting a report assessing the
risks and benefits associated with Ryland’s energy efficiency policy and the specific focus on
new green building designs, it appears that the Proponent is asking Ryland to make a choice on
the type of technologies and building designs it implements in its day-to-day homebuilding
operations.

Therefore, Ryland’s choice of building technologies and materials is not an appropriate
subject for shareholder consideration, and the Proposal should be excludable as part of Ryland’s
ordinary business operations.

V. The Proposal Differs Materially from the Proponent’s 2004 Greenhouse Gas Proposal

In 2004, the Proponent submitted a somewhat similar Proposal to Ryland which was
included in Ryland’s 2005 proxy materials (the “2004 Proposal” and attached as Appendix B).
We wish to point out in this regard that there are changes to the current Proposal which we
believe are highly material. Unlike the Proponent’s 2004 Proposal, the current Proposal’s
resolution does not reference “and reduce greenhouse gas emissions.” We believe this is highly
significant because of the staff’s guidance in SLB 14C.
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The operative language in Section D.2. of SLB 14C states that if the proposal “focuses on
the company minimizing or eliminating operations that may adversely affect the environment or
the public’s health, we [the Staff] do not concur.” In last year’s proposal, there is a colorable
argument that the Proponent’s advocacy toward a reduction in greenhouse gas emissions falls in
the category of a proposal focusing on a company minimizing greenhouse gas that may adversely
affect the environment. This year’s resolution from the Proponent addresses only energy
efficiency and the competitive and regulatory pressures Ryland should address in a risk
assessment report. Moreover, the Proposal’s supporting statement clearly places the report’s
focus on Ryland’s assessment of risks versus benefits regarding Ryland’s ability to compete in
the homebuilding industry.

Staff’s Use of Facsimile Numbers for Response

Pursuant to Staff Legal Bulletin 14C, in order to facilitate transmission of the Staff’s
response to our request during the highest volume period of the shareholder proposal season, our
facsimile number is (410) 580-3001 and the Proponent’s facsimile number is (212) 787-7377.
Further, in appreciation of the Staff’s work during the height of the proxy season, we have
included photocopies of all no-action letters cited in this no action request as Appendix C.

Based on the foregoing, the Company respectfully requests the staff’s concurrence that
the Proposal may be omitted and that it will not recommend enforcement action if the Proposal is
excluded from the Company’s 2006 proxy materials.

If you have any questions or need any additional information, please contact the
undersigned. We appreciate your attention to this request.

Sincerely,
e -{J. ?ﬂ'»
R.W. Smith, Jr.
cc: The Nathan Cummings Foundation (Proponent)

475 Tenth Avenue, 14th Floor
New York, NY 10018
Fax: (212) 787-7377

/rmm



Appendix A

ENERGY EFFICIENCY RESOLUTION

Whereas:

Rising energy costs and concerns about energy security, climate change and the burning of fossil
fuels are focusing increasing amounts of attention on energy efficiency. The G8 recently agreed
to a wide-ranging "Action Plan" to promote energy efficiency and in the US, over 40 bills dealing
with energy efficiency were introduced to Congress in the first six months of 2005 alone.
Domestic regulations addressing the matter continue to gain momentumn. Many of these
regulations address the energy efficiency of America’s buildings.

According to estimates by the Environmental Protection Agency, residential and commercial
buildings account for approximately 40 percent of the energy and 70 percent of the electricity
consumed in the United States cach year. In April, a report by the Energy Information
Administration found that of the recommendations made by the National Commission on Energy
Policy, those regardi:ng new building and appliance efficiency standards were among the
recommendations with the largest potential impacts on energy production, consumption, prices
and fuel imports.

At the federal level, attempts to increase the overall energy efficiency of America’s homes
include the new "energy bill, which includes tax credits for making energy efficiency
improvements in new and existing homes. At the local level, at least 46 state, county and city
governments have adopted policies requiririg or encouraging the use of the US Green Building
Council’s Leadership in Energy and Environmental Design (LEED) program, which places a
heavy emphasis-on energy efficiency among other things.

Industry associations are also promoting the benefits of green building. The National Association
of Home Builders (NAHB) has called green building a ‘quiet revolution® and in an effort to help
mainstream builders meet the needs of the growing green market, recently released its own green
home building guidelines. According to a recent article about energy efficient buildings in the
San Francisco Chronicle, “The marketing frenzy swirling around the word ‘green’ resembles a
new gold rush.”

While energy efficient green building may currently appear to be a niche market, broader market

and regulatory trends indicate that energy efficient green building considerations are becoming

increasingly important to mainstream builders. According to John Loyer, a specialist with the

NAHB, “[I]t's getting an enormous amount of attention. It’s quickly becoming a question for our
. high-producing guys of ‘why aren’t you green?’”

As concerns about rising energy prices, climate change and energy security continue to increase,
the focus on energy efficiency will only intensify. It is vital that our company be well positioned
to compete going forward. Taking action to improve energy etficiency can result in finrancial and
competitive advantages to the company. Ignoring this quickly growing trend could result in our
company being an industry laggard and expose it to the potential for competitive, reputational and
regulatory risk.

Resolved:

The shareholders request that the Company assess its response to rising regulatory, competitive,
and public pressure to increase energy efficiency and report to sharcholders (at reasonable cost
and omitting proprietary information) by September 1, 2006.




Appendix B

THE 2004 NATHAN CUMMINGS’ ENERGY EFFICIENCY RESOLUTION

“WHEREAS:

Climate change is increasingly recognized as a serious environmental issue. Concerns about
greenhouse (GHG) emissions and dependency on fossil fuels are leading to increasing interest in energy
efficiency. This is particularly relevant for companies engaged in building homes. According to the
Environmental Protection Agency (EPA), the energy used in homes accounts for more than 20% of all
U.S. GHG emissions, with the average home emitting more pollutants than the average car.

Although the United States has not ratified the Kyoto Treaty, at least half of U.S. states are addressing
global warming through legislation, lawsuits or programs to reduce GHG emissions. Climate change and
its implications for long-term shareholder value are also the focus of increasing investor attention. In 2003
investors representing over $10 trillion in assets signed on to the Carbon Disclosure Project asking
companies to disclose emissions data and efforts to reduce them.

The EPA encourages companies to reduce GHG emissions and conserve energy through what is now
a voluntary program, ENERGY STAR. In 1999 it introduced its national energy performance rating
systems for buildings. The program provides assessment tools to help homeowners and building
managers achieve greater energy efficiency and realize associated cost savings. By the end of 2002,
approximately 1,100 buildings nationwide had earned the ENERGY STAR label. As a group, these
buildings use 40% less energy than the average building in the United States.

Because using energy more efficiently avoids emissions from power plants, avoids the need for new
power plants and reduces energy bills, sizable benefits can accrue. The EPA estimates that during 2002
efforts under the program saved enough energy to power 20 million homes and avoid GHG emissions
equivalent to those produced by roughly 18 million cars. Approximately half of these energy savings were
from private homes.

The EPA estimates that a home fully equipped with ENERGY STAR qualifying products will operate
on about 30% less energy than a house equipped with standard products, saving the typical homeowner
about $400 each year. Also, homes built to ENERGY STAR standards are 30 percent more energy
efficient than homes built to the Model Energy Code.

We believe taking action to improve energy efficiency can result in financial and competitive
advantages to the company. Conversely, inaction or opposition to emissions reduction and energy
efficiency efforts could expose the company to regulatory and litigation risk, and reputation damage.

RESOLVED:

The shareholders request that a committee of independent directors of the Board assess how the
company is responding to rising regulatory, competitive, and public pressure to increase energy efficiency
and reduce greenhouse gas emissions and report to shareholders (at reasonable cost and omitting
proprietary information) by September 1, 2005.”
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Xcel Energy Inc,

Public Availability Date: April 01, 2003

WSB File No. 0407200301

Fiche Locator No. 3600B1

WSB Subject Category: 77

References:

Securities Exchange Act of 1934, Section 14(a) ; Rule 14a-8

"...A shareholder proposal, which urges that this company's board of directors, among other things, issue a report
disclosing the economic risks associated with the company's past, present and future emissions of carbon
dioxide, sulfur dioxide, nitrogen oxide and mercury, and the public stance of the company regarding efforts to
reduce these emissions, may be omitted from the company's proxy material under rule 14a-8(i)(7)."

[INQUIRY LETTER]
January 22, 2003
Via Messenger
U.S. Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel
450 Fifth Street, N.W.
Washington, D.C. 20549
Ladies and Gentlemen:

On behalf of our client Xcel Energy Inc., a Minnesota corporation, (the "Company") we are submitting this
letter pursuant to Rule 14a-8(j) of the Securities and Exchange Act of 1934, as amended, (the "Act") in
reference to the Company's intention to omit the Shareholder Proposal (the "Proposal") filed by shareholders
Church of the Brethren Trust Benefit Trust Inc., Congregation of the Sisters of Charity of the Incarnate Word,
and Christus Health (the "Proponents") from its 2003 proxy statement and form of proxy relating to its Annual
Meeting of Shareholders tentatively scheduled for May 20, 2003. The definitive copies of the 2003 proxy
statement and form of proxy are currently scheduled to be filed pursuant to Rule 14a-6 on or about April 15,
2003. We hereby request that the staff of the Division of Corporation Finance (the "Staff") will not recommend
any enforcement action to the Securities and Exchange Commission (the "Commission") if, in reliance on one
or more of the interpretations of Rule 14a-8 set forth below, the Company excludes the Proposal from its proxy
materials. Pursuant to Rule 14a-8(j)(2), enclosed herewith are six copies of the following materials:

1) This letter which represents the Company's statement of reasons why omission of the Proposal from the
Company's 2003 proxy statement and form of proxy is appropriate and, to the extent such reasons are based
on matters of law, represents a supporting legal opinion of counsel; and

2) The Proposal, attached hereto as Exhibit A, which the Proponents submitted.

Please acknowledge receipt of this letter by stamping the extra enclosed copy and returning it to our
messenger, who has been instructed to wait.

http://business.cch.com/primesrc/bin/highwire.dl1?U=bpce4 1 &MH=1000&QBE=N&RR... 12/16/2005
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Background

The Proposal states: "That the Board of Directors report (at reasonable cost and omitting proprietary
information) by August 2003 to shareholders on (a) the economic risk associated with the Company's past,
present, and future emissions of carbon dioxide, sulfur dioxide, nitrogen oxide and mercury emissions, and the
public stance of the company regarding efforts to reduce these emissions and (b) the economic benefits of
committing a substantial reduction of those emissions related to its current business activities (i.e., potential
improvement in competitiveness and profitability)."

For the reasons set forth below, Xcel Energy believes that the Proposal may be omitted from its proxy
materials.

Discussion of Reasons for Omission

l. Rule 14a-8 (i){7)--THE PROPOSAL MAY BE OMITTED IF IT DEALS WITH ORDINARY BUSINESS
OPERATIONS.

The Proposal should be considered a matter of ordinary business operations. Under Rule 14a-8(i)(7), a
shareholder proposal dealing with a matter relating to the conduct of the ordinary business operations of a
company may be omitted from the company's proxy materials. The Commission has stated that the policy
underlying the ordinary business exclusion is "to confine the solution of ordinary business problems to the
board of directors and place such problems beyond the competence and direction of the stockholders. The
basic reason for this policy is that it is manifestly impracticable in most cases for stockholders to decide
management problems at corporate meetings." Hearing on SEC Enforcement Problems before the
Subcommittee of the Senate Committee on Banking and Currency, 85" Congress, 15t Session part 1, at 119
(1957), reprinted in part in Release 34-19135, n. 47 (October 14, 1982). In its release adopting revisions to
Rule 14a-8, the Commission reaffirmed this position stating: "The general policy of this exclusion is consistent
with the policy of most state corporate laws: to confine the resolution of ordinary business problems to
management and the board of directors, since it is impracticable for shareholders to decide how to solve such
problems at an annual shareholders meeting." Release 34-40018. The Commission went on to say:

The policy underlying the ordinary business exclusion rests on two central considerations. The first relates to
the subject matter of the proposal. Certain tasks are so fundamental to management's ability to run a company
on a day-to-day basis that they could not, as a practical matter, be subject to direct shareholder oversight.
Examples include the management of the workforce, such as the hiring, promotion, and termination of
employees, decisions on production quality and quantity, and the retention of suppliers. However, proposals
relating to such matters but focusing on sufficiently significant social policy issues (e.g., significant
discrimination matters) generally would not be considered to be excludable, because the proposals would
transcend the day-to-day business matters and raise policy issues so significant that it would be appropriate for
a shareholder vote.

The second consideration relates to the degree to which the proposal seeks to "micro-manage" the
company by probing too deeply into matters of a complex nature upon which shareholders, as a group, would
not be in a position to make an informed judgment. This consideration may come into play in a number of
circumstances, such as where the proposal involves intricate detail, or seeks to impose specific time-frames or
methods for implementing complex policies.

In our judgment, the Proposal fits squarely within the category of proposals that the Commission intended to
permit registrants to exclude under Rule 14a-8(i)(7) because the Proposal falls within the purview of ordinary
business operations. In-accordance with this rule, the Staff has consistently permitted the exclusion of
proposals dealing with the establishment of performance standards and policies that relate solely to the
economic performance of the registrant as opposed to broader proposals implicating social policy. General
Motors Corp. (available March 31, 1988) (proposal to redeploy assets in more profitable endeavors); Florida
Power and Light Company (available January 18, 1983) (proposal to reduce capital expenditures). The
Proposal's principal focus is the economic viability and profitability of the Company. In particular, the
Proponents cite the need for a comprehensive cost-benefit analysis framework to solve a problem that may
expose the Company to "reputation and brand damage, and regulatory and litigation risk,"” thereby eroding the
benefits of economic growth for shareholders as a group. The Proponents do not request that the Company

http://business.cch.com/primesrc/bin/highwire.dll?U=bpce4 1 &MH=1000&QBE=N&RR... 12/16/2005
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adhere to any principles or policies. Instead, the Proposal seeks an appraisal of the economic risks and
benefits concerning the emission of certain pollutants. Evaluation of risks in financial terms, however, is a
fundamental part of ordinary business operations, and is best left to management and the Board of Directors.
See The Mead Corporation (available January 31, 2001) (excluding proposal related to a request for a report of
the company's environmental risks in financial terms). The substance of the Proposal is very similar to the
proposal at issue in The Mead Corporation.

The second consideration underlying the ordinary business exclusion relates to the degree to which the
Proposal seeks to micro-manage the Company. Because the Proposal involves tremendous detail, seeks to
impose specific timeframes and/or methods for implementing complex policies, the Proponents seek to micro-
manage the Company on an impermissible level. First, the Company is the fourth largest combination gas and
electric utility in the United States, with a service territory that spans 12 states, from the Canadian to the
Mexican border. An analysis of the Company as a whole is a task of tremendous scope that necessarily
involves large amounts of detail. The task is further complicated by the Proposal's requirement that the cost-
benefit analysis cover an infinite timeframe. Second, by requiring the Company to complete its analysis so that
it can report to shareholders by August 2003, the Proposal impermissibly seeks to impose a specific timeframe.
And, third, the cost-benefit analysis probes too deeply into matters of a complex nature upon which
shareholders, as a group, are not in a position to make an informed judgment. In particular, Proponents do not
seek to admit or embrace the fact that some or more of the underlying components of any cost-benefit analysis
are subjective or based on certain assumptions. A cost-benefit analysis can be carried out using only financial
costs and financial benefits. However, the Proponents reference to intangible items such as the increased
irritation we feel as a result of "increases in the heat index,” "poliution-related ailments," and "lost workdays"
clearly suggest that the cost-benefit analysis should include these "soft” values. As you must estimate a value
for these intangible items, this inevitably brings an element of subjectivity into the process. Moreover, there are
many factors that go into the construction of a proper cost-benefit analysis. Decisions on such matters must be
informed by an understanding of the science and statistics involved. The unsubstantiated, inflammatory and
emotional assertions presented by the Proponents make it clear that they are not informed on such matters. By
contrast, the Board of Directors understands the link between risk, growth and ultimately enhanced
shareholder value. Indeed, although risk management is the responsibility of all levels of management, the
policy, design and framework for risk management is ultimately driven by the Board of Directors. See
Minnesota Statute 302A.201, Subdivision 1, ("the business affairs of a corporation shall be managed by or
under the direction of a board).

Finally, the Proponents' attempt to portray the Proposal as involving broad social and environmental policies
must fail. Although the Proponents imply that fossil fuels and coal are primary causes of global warming and
that rapidly accelerating climatic change could well have catastrophic economic effects, the Proposal does not
request that the Company shift its balance of generation away from traditional fossil fuel-based generation to
more environmentally friendly sources of energy. Instead, the Company is directed to undertake an extensive
cost-benefit analysis and report its findings to the shareholders. The Proponents' inclusion in the Proposal of
references to "global climate change" and to "pollution-related ailments" is an attempt to couch something that
essentially involves ordinary business - establishment of appropriate risk management policies regarding
carbon dioxide, sulfur dioxide, nitrogen oxide and mercury emissions - in language that the Proponents hope
will make the Proposal appear to involve a “sufficiently significant social policy issue.” This subterfuge should
not be permitted. The Proposal does not identify a single social policy issue that the Company is requested to
review or address nor does it make clear what social issues the report would remedy. The Proponents simply
cannot circumvent Rule 14a-8(i}(7) by coupling ordinary business matters with significant policy issues. See,
e.g., Wal-Mart Stores, Inc., (available Mar. 15, 1999) (permitting the exclusion of a proposal requiring the
company to report on actions it has taken to ensure that its suppliers do not use slave or child labor where a
single element to be included in the report related to ordinary business matters); Chrysler Corp. (available Feb.
18, 1998) (proposal requiring company to review and report on its international codes and standards in six
areas, including human rights, child labor and environmental standards, was properly excludable where one
item related to ordinary business and another was "susceptible to a variety of interpretations, some of which
could involve ordinary business matters"). Accordingly, the Proposal does not raise a "sufficiently significant
social policy issue” so as to bring it outside the prohibitory rule found in Rule 14a-8(i)(7). Instead, the Proposal
merely addresses the "ordinary business" of the Company.

Il. Rule 14a-8(i){1)--THE PROPOSAL MAY BE OMITTED IF IT IS NOT A PROPER SUBJECT FOR
ACTION BY SECURITY HOLDERS UNDER THE LAWS OF THE ISSUER'S DOMICILE

If the Commission does not agree with the Company that the Proposal may be excluded from the
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Company's proxy materials under Rule 14a-8(i)(7) because it deals with ordinary business operations, then
the Proposal should be considered not a proper subject for action by security holders under the laws of the
issuer's domicile. According to the note to Rule 14a-8(i)(1), a proposal that would be binding on the Company if
approved by shareholders may not be a proper subject matter for shareholder action, while a proposal
recommending or requesting such action of the board may be proper under state law. See also United
Bankshares, Inc. (available Mar. 16, 1993). The SEC's rationale for excluding certain mandatory proposals and
permitting precatory proposals is based under an analysis of whether such proposals infringe upon the
directors' statutory authority to manage the corporation:

(1]t is the Commission's understanding that the laws of most states do not, for the most part, explicitly
indicate those matters which are proper for security holders to act upon but instead provide only that 'the
business and affairs of every corporation organized under this law shall be managed by its board of directors,’
or words to that effect. Under such a statute, the board may be considered to have exclusive discretion in
corporate matters, absent a specific provision to the contrary in the statute itself, or the corporation's charter or
bylaws. Accordingly, proposals by security holders that mandate or direct the board to take certain action may
constitute an unlawful intrusion on the board's discretionary authority under the typical statute. On the other
hand, however, proposals that merely recommend or request that the board take certain action would not
appear to be contrary to the typical state statute, since such proposals are merely advisory in nature and would
not be binding on the board even if adopted by a majority of the security holders.

Exchange Act Release 34-12999 (November 22, 1976), cited in the 1983 Release. The Proposal is not a
request for action by the Board, it is, at least according to its Proponents, a demand by the shareholders for
action by the Board. The language is absolute: the Board of Directors must complete the task of undertaking a
cost-benefit analysis associated with the Company's "past, present and future emissions” of certain
greenhouse gases and report to shareholders by August 2003. This is precisely the type of a proposal that
should be excluded as being an improper subject for security holder action. See Minnesota Statute 302A.201,
Subdivision 1 ("the business affairs of a corporation shall be managed by or under the direction of a board").

Ill. Rule 14a-8(i)(3)--THE PROPOSAL MAY BE OMITTED IF IT IS CONTRARY TO THE COMMISSION'S
PROXY RULES, INCLUDING RULE 14a-9, WHICH PROHIBITS FALSE OR MISLEADING STATEMENTS IN
PROXY SOLICITING MATERIALS.

The Company may properly exclude the Proposal under Rule 14a-8(i)(3) because it contains impermissibly
misleading and vague language. Proponents have made the following statements in support of the Proposal
which have no basis in fact, or omit to state relevant information, and which the Company considers to be false
and misleading in violation of the Commission’s proxy rules:

1. Proponents’ Statement: "In 2001[] [tlhe Intergovernmental Panel on Climate Change concluded that
‘there is new and stronger evidence that most of the warming observed over the last 50 years is attributable to
human activities."; "In 2001[,] the National Academy of Sciences stated that 'the degree of confidence in the
IPCC assessment is higher today than it was 10, or even 5 years ago ... there is general agreement that the
observed warming is real and particularly strong within the past 20 years."

Read together, these statements are misleading because they imply that the IPCC's assessment has been
endorsed by the National Academy of Sciences. This is false. The National Academy of Sciences was asked to
address whether there were any substantive differences between the full IPCC report and the IPCC
summaries. A Committee was appointed through the National Academies' National Research Council. This
Committee (the "Committee") released a report entitled "Climate Change Science: An Analysis of Some Key
Questions." In this report, the Committee points out that: (1.) uncertainties in climate science throw the
question of human causality of climate change into doubt--i.e., tremendous long-term natural variability in
global climate may be the source of any temperature increases measured over the last several years; (2.)
uncertainties in projecting future social trends make predictions of future climate conditions "tentative;” (3.)
political influences played a significant role in shaping the "Summary for Policymakers of the United Nations'
Intergovernmental Panel on Climate Change (IPCC), a key formal document in the U.N.'s three-volume Third
Assessment Report on climate change; and, (4.) understanding of climate change science is far from complete
and is, in fact, still rudimentary in many areas. While the Committee goes on to affirm some of the technical
claims from the third Assessment Report of the U.N's IPCC, the Committee report has many sharply cautionary
warnings scattered throughout. Indeed, the Committee's report stated, "Climate projections will always be far
from perfect. Confidence limits and probabilistic information, with their basis, should always be considered as
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an integral part of the information that climate scientists provide to policy and decision makers. Without
them, the IPCC SPM could give an impression that the science of global warming is "settled", event though
many uncertainties still remain."

The Proponents attempt to lend unwarranted credibility to the IPCC statement by reference to the National
Academy of Sciences cannot be permitted. The National Academy of Sciences has not endorsed the IPCC.

2. Proponents' Statement: "The United States government's 'Climate Action Report - 2002, concluded that
global climate change may harm the country. The report highlights risks to coastal communities in the
Southeast due to sea level rise, water shortages throughout the West, and increases in the heat index and
frequency of heat waves."

This statement is misleading because it omits certain facts that are necessary to give stockholders complete
and accurate information. First, the Proposal cites the "Climate Action Report 2002" for the proposition that
global warming will cause a variety of harm to the country, including rising sea levels, droughts, and heat
waves. Yet, the Climate Action Report itself cites the Committee report discussed above for the proposition that
“fundamental scientific questions remain regarding the specifics of regional and local projections. Predicting the
potential impacts of climate change is compounded by a lack of understanding of the sensitivity of many
environmental systems and resources-both managed and unmanaged-to climate change". Moreover, the White
House itself cited two documents as authoritative regarding its position on "climate change" science in the
Climate Action Report: the U.N.'s own IPCC report--which the administration itself refuted in a fairly thorough
exposé in August, 2001--and the "National Assessment on Climate Change" (NACC), a politicized and
scientifically dubious report that the White House withdrew to avoid a lawsuit immediately following its rebuttal
of IPCC. In particular, the NACC was subject to criticism by the scientific community. For example, Dr. Patrick
Michaels of the University of Virginia examined the temperature predictions of the two computer models used
in the NACC and discovered that they were less accurate in predicting the temperature of the past century than
a table of random numbers. This kind of questionable science continued in the Climate Action Report. One of
the computer models used in the report predicts that the level of the Great Lakes could drop by 5 feet as the
resuit of climate change, while the other computer model forecasts just the opposite: Great Lakes levels may
rise by a foot.

3. Proponents' Statement: "Scientific studies show that air pollution from U.S. power plants causes tens of
thousands of premature deaths and hospitalizations, hundreds of thousands of asthma attacks, and several
million lost workdays nationwide every year from pollution-related ailments."”

This statement is misleading because it omits certain facts that are necessary to give stockholders complete
and accurate information. The Proposal states that "scientific studies" demonstrate that air pollution from power
plants causes numerous premature deaths and pollution related ilinesses. Numerous studies have examined
the association between power plant emissions and adverse health effects. Where appropriate, findings from
some of these studies have been used to set ambient air quality standards to protect human health. Yet the
Proposal does not indicate the sources of the "studies" it relies upon and fails to acknowledge uncertainty that
may undermine this statement. Indeed, as a result of systemic biases and imprecise measurement of
variables, as well as the existence of confounders and a background rate of disease, associations that emerge
from epidemiological studies do not necessarily signal the true causal relationship that Proponents assert
between air pollution and the various ailments described. Finally, it is unclear whether the Proponents are
exploiting selective and outdated scientific studies to lend color their Proposal.

Conclusion

For the reasons given above, we respectfully request that the Staff not recommend any enforcement action
from the Commission if the Company omits the Proposal from its 2003 proxy materials. If the Staff disagrees
with the Company's conclusion to omit the proposal, we request the opportunity to confer with the Staff prior to
the final determination of the Staff's position. Notification and a copy of this letter is simultaneously being
forwarded to the Proponents.

Should you have any questions or require additional information, please contact the undersigned at (312)
269-4176.
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Very t'ruly yours,
Is!
Robert J. Joseph
cc: Church of the Brethren Trust Benefit Trust Inc.
Congregation of the Sisters of Charity of the Incarnate Word
Christus Health
[APPENDIX]

ELETRIC UTILITY RESOLUTION

WHEREAS:

In 2001 The Intergovernmental Panel on Climate Change concluded that "there is new and stronger
evidence that most of the warming observed over the last 50 years is attributable to human activities.”

In 2001 the National Academy of Sciences stated that the "degree of confidence in the IPCC assessment is
higher today than it was 10, or even 5 years ago ... there is general agreement that the observed warming is
real and particularly strong within the past 20 years."

The United States government's "Climate Action Report--2002," concluded that global climate change may
harm the country. The report highlights risks to coastal communities in the Southeast due to sea level rise,
water shortages throughout the West, and increases in the heat index and frequency of heat waves.

In July 2002, eleven Attorneys General wrote President Bush, outlining their concern over the U.S. Climate
Action Report's failure to recommend mandatory reductions of greenhouse gas emissions. They declared that
States are being forced to fill the federal regulatory void through state-by-state regulation and litigation,
increasing the ultimate costs of addressing climate change. They urged a reconsideration of his regulatory
position, and adoption of a "comprehensive policy that will protect both our citizens and our economy.”

U.S. power plants are responsible for about two-thirds of the country's sulfur dioxide emissions, one-quarter
of its nitrogen oxides emissions, one-third of its mercury emissions, approximately 40 percent of its carbon
dioxide emissions, and 10 percent of global carbon dioxide emissions.

Scientific studies show that air pollution from U.S. power plants causes tens of thousands of premature
deaths and hospitalizations, hundreds of thousands of asthma attacks, and several million lost workdays
nationwide every year from pollution-related ailments.

Standards for carbon dioxide emissions and other air pollutants are emerging across multiple fronts. Ninety-
six countries have ratified the Kyoto Protocol, requiring carbon dioxide reductions. Massachusetts and New
Hampshire have enacted legisiation capping power plants emissions of carbon dioxide and other air pollutants.
fn June 2002 the Senate Environment and Public Works Committee passed a bill seeking to cap emissions
from the generation of electric and thermal energy.

We believe that taking early action on reducing emissions and preparing for standards could better position
companies over their peers, including being first to market with new high-efficiency and low-emission
technologies. Changing consumer preferences, particularly those relating to clean energy, should also be
considered.

Inaction and opposition to emissions control efforts could expose companies to reputation and brand
damage, and regulatory and litigation risk.

http://business.cch.com/primesrc/bin/highwire.d117U=bpce4 1 &MH=1000&QBE=N&RR... 12/16/2005
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RESOLVED: That the Board of Directors report (at reasonable cost and omitting proprietary information) by
August 2003 to shareholders on (a) the economic risks associated with the Company's past, present, and
future emissions of carbon dioxide, sulfur dioxide, nitrogen oxide and mercury emissions, and the public stance
of the company regarding efforts to reduce these emissions and (b) the economic benefits of committing to a
substantial reduction of those emissions related to its current business activities (i.e. potential improvement in
competitiveness and profitability).

[INQUIRY LETTER]
13 November 2002
Mr. Wayne H. Brunetti
President, Excel Energy
414 Nicollet Mall
Minneapolis, MN 55401-1993
Dear Mr. Brunetti:

Brethren Benefit Trust, Inc., (BBT) is the financial arm of the Church of the Brethren. As a religiously
sponsored organization, BBT seeks to reflect its values, principles and mission in its investment decisions.
BBT, therefore, presents the enclosed resolution for inclusion in the proxy statement for action at the next
stockholders meeting in accordance with rule 14-a-8 of the General Rules and Regulations of the Securities
and Exchange Act of 1934. In addition, we request that we be listed as a sponsor of this resolution in the
company proxy statement.

We believe the issues raised in the resolution are essential for Xcel to address. Few industries can be as
directly linked to the emissions of greenhouse gases and other air pollutants as the electric utilities sector. The
scientific demonstration of the human contribution to global warming and the adverse impacts of other air
pollutants is now generally accepted. Since legislation, regulation, litigation, and other responses to global
warming and other air pollutants are now reasonably foreseeable, prudent management has a fiduciary duty to
carefully assess and disclose to shareholders all pertinent information on financial risks associated with global
warming. Additionally, shareholders, employees, and customers are increasingly looking at financial risk
associated with such emissions when making investment, employment, and consumption decisions. Issuing
the kind of report anticipated in the resolution is therefore simply consistent with the fiduciary duties of the
corporation's officers and directors, and with good environmental and risk management.

BBT is the beneficial owner of 2,355 shares of Xcel Energy common stock. Proof of ownership of common
stock in the company for at least the last twelve months will be provided upon request. We have held the
requisite amount of stock for over a year and intend to maintain ownership through the date of the annual
meeting. There will be a representative present at the stockholders' meeting to present this resolution as
required by the SEC Rules. We are filing this resolution along with other concerned investors. | will serve as
primary contact for the co-sponsors.

Brethren Benefit Trust, Inc., and the other organizations who will co-file this resolution are interested in
participating in a dialogue with top management on these issues.

Sincerely,
s/
Will Thomas

Director of Foundation Operations

http://business.cch.com/primesrc/bin/highwire.dl1?U=bpced4 1 & MH=1000&QBE=N&RR... 12/16/2005
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Enclo:sures: Copy of the resolution
[STAFF REPLY LETTER]
April 1, 2003
Response of the Office of Chief Counsel Division of Corporation Finance
Re: Xcel Energy Inc.
Incoming letter dated January 22, 2003

The proposal urges the board of directors to issue a report disclosing: (a) the economic risks associated with
the Company's past, present and future emissions of carbon dioxide, sulfur dioxide, nitrogen oxide and
mercury emissions, and the public stance of the company regarding efforts to reduce these emissions; and (b)
the economic benefits of committing to a substantial reduction of those emissions related to its current
business activities.

There appears to be some basis for your view that Xcel may exclude the proposal under rule 14a-8(i)(7), as
relating to its ordinary business operations (i.e., evaluation of risks and benefits). Accordingly, we will not
recommend enforcement action to the Commission if Xcel omits the proposal from its proxy materials in
reliance on rule 14a-8(i)(7). In reaching this position, we have not found it necessary to address the alternative
bases for omission upon which Xcel relies.

Sincerely,
Is/
Grace K. Lee

Special Counsel

NON: SFHO1 WSB#0407200301 hitp://business.cch.com/metwork&JA=LK&fNoSplash=Y&&LKQ=GUID%3Aeb78aecb-fd95-300a-8681-
d417c1a10ed6&KT=L&INoLFN=TRUE& SFHO1 #397 [SEC-ALNK ]

© 2005, CCH INCORPORATED.
All Rights Reserved.
A WoltersKluwer Company
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Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

Attention: Chief Counsel, Division of Corporation Finance

Re:  Request by The Ryland Group, Inc. to omit shareholder proposal submitted by the
The Nathan Cummings Foundation

Dear Sir/Madam,

Pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, The Nathan
Cummings Foundation (the “Foundation”) submitted a stockholder proposal (the
“Proposal”) to The Ryland Group, Inc. (“Ryland” or the “Company”). The Proposal asks
Ryland’s Board of Directors to assess and report to stockholders by September 1, 2006
on how Ryland is responding to rising regulatory, competitive and public pressure to
increase energy efficiency.

By letter dated December 16, 2005, Ryland stated that it intends to omit the
Proposal from the proxy materials to be sent to stockholders in connection with the 2006
annual meeting of stockholders and asked for assurance that the Staff would not
recommend enforcement action if it did so. Ryland claims that it is entitled to exclude
the Proposal in reliance on Rule 14a-8(i)(7), as relating to Ryland’s ordinary business
operations. As discussed more fully below, Ryland has not met its burden of proving it is
entitled to omit the Proposal, and its request for relief should accordingly be denied.

Ryland argues that the Proposal implicates the Company’s ordinary business
operations for two reasons, because it involves (i) the analysis of financial risks, and (ii)
Ryland’s choice of technology. As it did last year, Ryland claims that the Proposal seeks
an internal assessment of financial risks and that it thus falls within the line of Staff
determinations allowing exclusion of proposals dealing with risk assessment. This
argument fails because the Proposal does not ask Ryland to perform a risk assessment,
risk evaluation or cost/benefit analysis, as proposals the Staff has allowed registrants to
exclude have done.

Each of the letters Ryland cites involved a proposal that explicitly asked the
company to evaluate the risks, or risks and benefits, associated with a particular corporate

475 TENTH AVENUE - 14TH FLOOR - NEW YORK, NEW YORK 10018
Phone 212.787.7300 - Fax 212.787.7377 - www.nathancummings.org
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activity. In Xcel Energy, Inc.,' the proposal asked the company to report on “the
economic risk associated with the Company’s past, present and future emissions” of
various substances; the risk associated with the company’s “public stance” regarding
emissions reduction; and the economic benefits of committing to a substantial reduction
of emissions. The Staff allowed Xcel to omit the proposal on the ground that it sought an
“evaluation of risks and benefits.” The Staff used the Xcel proposal in Staff Legal
Bulletin 14C to illustrate the type of proposal the Staff considers to be excludable under
the ordinary business exclusion because it focuses on an “internal assessment of the risks
or liabilities that the company faces as a result of its operations that may adversely affect
the environment or the public’s health.”

Similarly, the proposals in Newmont Mining Corp. (2005),> Newmont Mining
Corp. (2004)," Cinergy Corp.,” and Willamette Industries Inc.,® without exception, asked
for reports evaluating risks confronting the companies. The proposal in Cinergy Corp.
was substantially similar to the proposal submitted to Xcel, while the other proposals
variously sought reports on “potential environmental and public health risks” created by
the company’s policies on waste disposal in Indonesia,” “risk to the company’s
operations, profitability and reputation from its social and environmental liabilities,”® and
“an estimate of worst case financial exposure due to environmental issues for the next ten
years.” Ford Motor Company,m also cited by Ryland, is inapposite; the proposal there
was excluded because it dealt with the “specific method of preparation and the specific
information to be included in a highly detailed report” on climate change."

The Proposal, by contrast, does not ask for a risk assessment or cost/benefit
analysis. Instead, it requests that Ryland report on how it is responding to rising
regulatory, competitive and public pressure to increase energy efficiency. The Staff has
refused to allow registrants to omit proposals using similar wording, finding that they do
not request a risk assessment.'? Ryland argues that the Proposal does not raise a
significant policy issue because it does not involve an environmental or public health
issue.

This claim is belied by the Proposal itself, which refers in the first paragraph to
“climate change and the burning of fossil fuels,” both of which clearly relate to the

Xcel Energy, Inc. (publicly available Apr. 1, 2003).

Division of Corporation Finance, Staff Legal Bulletin 14C, “Shareholder Proposals” (June 28, 2005).
Newmont Mining Corp. (publicly available Feb. 5, 2005).

Newmont Mining Corp. (publicly available Feb. 4, 2004).

Cinergy Corp. (publicly available Feb. 5, 2003).

Willamette Industries, Inc. {publicly available Mar. 20, 2001).

Newmont Mining Corp., supra note 3.

Newmont Mining Corp., supra note 4.

Willamette Industries, supra note 6.

' Ford Motor Company (publicly available Mar. 2, 2004).

""" The proposal in American Internationai Group, Inc. (publicly available Feb. 11, 2004) appears to have
been excluded because, as an insurer, AIG is in the business of evaluating risk, and thus a proposal
addressing the effect of climate change on the company’s business strategy was deemed to implicate risk
assessment.

12 E g., Reliant Resources, Inc. (publicly available Mar. 5. 2004).
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environment and public health. Later, the Proposal mentions climate change as a reason
the Foundation believes that pressures for greater energy efficiency will continue to
grow. This is logical: a core concern leading to pressure for greater energy efficiency is
a desire to minimize consumption of electricity and natural gas to lessen the impact on
the environment and, by extension, public health.

The Proposal’s discussion of the reasons greater energy efficiency could also
make business sense for Ryland does not somehow cancel out the Proposal’s focus on the
environment or remove the subject from the realm of a significant policy issue.
Investment fiduciaries who will be voting on the Proposal view issues such as climate
change and energy efficiency through the lens of financial performance, and similar
discussions in the supporting statement have not led the Staff to determine that other
proposals may be excluded.”

Ryland’s argument that the Proposal is excludable as addressing the Company’s
choice of technologies is also meritless. The Staff has allowed registrants to exclude
proposals that seek the adoption of a particular technology or ask that other changes be
made in the registrant’s products or services. These proposals, however, have attempted
to specify the precise kinds of changes to be made, and thus crossed the line into the kind
of micromanagement the Staff has not allowed in proposals submitted under Rule 14a-8.

For example, in WPS Resources Corp.,'* the proposal listed eight initiatives the
company should consider, including such specific directives as a “plan to document the
company’s existing Parallel Generation / Net Energy Billing (a/k/a netmetering) policy in
a customer friendly format” and a “plan to develop a joint venture to manufacture off
peak powered phase change air conditioning technologies within Wisconsin.” Likewise,
the proposal in International Business Machines Corp.,' also cited by Ryland, asked the
company to “take steps to offer IBM customers software technology that enables the
customers to express their software with simplicity as advanced as was allowed by
technology that was designed at IBM 30 years ago.”

The proposal in Union Pacific Corp.'® was also detailed and specific, focusing on
a single rail safety measure. The proposal asked the board to report on “what corporate
funds have been expended to date on this PTS project, and specifically what has been
accomplished in the way of hardware, software, system testing, added maintenance force
required, etc what is the status of PTS at this time? Does Union Pacific Corporation
intend to continue this PTS project, and at what cost?”

Here, the Proposal does not advocate for the adoption of a particular technology,
although the supporting statement does suggest that Ryland could obtain a competitive

" E.g., Unocal Corporation (publicly available Feb. 23, 2004) (arguing that climate risk and associated

public and regulatory pressures pose financial risks to the company); Reliant Resources, supra note 12
(same).

" WPS Resources Corp. (publicly available Feb. 16, 2001).

" International Business machines Corp. (publicly available Jan. 6, 2005).

'® Union Pacific Corp. (publicly availabie Dec. 16, 1996).



advantage through the use of green building approaches, a broad term covering many
different technological mechanisms for making buildings more energy efficient. But the
Proposal itself is broader, aiming to glean insight on the way Ryland’s board is analyzing
the many issues relating to energy efficiency. Accordingly, the Proposal cannot fairly be
characterized as advocating the adoption of a specific technology.

If you have any questions or need anything further, please do not hesitate to call
me at (212) 787-7300. The Foundation appreciates the opportunity to be of assistance to
the Staff in this matter.

Very truly yours,

Laura J. Shaffer
Manager of Shareholder Activities

cc: R.W. Smith, Jr.
Piper Rudnick Gray Cary
Fax #410-580-3001
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U.S. Securities and Exchange Commission i
s . . e
Division of Corporation Finance -,

Office of Chief Counsel
100 F Street, N.E.
Washington, D.C. 20549

Re: Letter from The Nathan Cummings Foundation dated January 9, 2006
Opposing Request for Omission of Shareholder Proposal Submitted on November 9,
2005 by The Nathan Cummings Foundation to The Ryland Group, Inc.

Ladies and Gentlemen:

We are counsel to The Ryland Group, Inc. (“Ryland” or the “Company”) and, on behalf
of Ryland on December 16, 2005, we submitted a letter requesting that the staff of the Division
of Corporation Finance (the “Staff”’) concur that it will not recommend enforcement action if
Ryland omits a shareholder proposal and supporting statement (the “Proposal’”’) submitted on
November 9, 2005 by The Nathan Cummings Foundation (the “Proponent”). On January 10,
2006, we received a facsimile of a letter from the Proponent (the “Response Letter”) responding
to our request seeking omission of the Proponent’s Proposal.

We would like to respond to three specific points raised by the Proponent in its Response
Letter.

I The Proposal Calls for an Internal Assessment of the Risks and Benefits of Using
Green Builiding Technologies and the Staff’s Guidance in Staff Legal Bulletin 14C
(SLB 14C”).

Throughout the Proponent’s Response Letter, the Proponent contends that its Proposal

does not call on Ryland to conduct an internal assessment of the risks and benefits or conduct a
cost/benefit analysis of modifying its homebuilding operations toward implementation of Green
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Building Construction Technologies. The Proponent’s assertion is simply not accurate. As
stated in Section D of SLB 14C, when reviewing a proposal under the 14a-8(i)(7) exclusion, the
staff looks at both the Proposal and Supporting Statement as a whole.

In the last paragraph of the Supporting Statement, the Proponent cannot deny its outright
call for a risk assessment. Specifically, the Proponent states that if Ryland does not implement
these new Green Building Technologies, it will suffer: “Taking action to improve energy
efficiency can result in financial and competitive advantages to the company. Ignoring this
quickly growing trend could result in our company being an industry laggard and expose it to the
potential for competitive, reputational and regulatory risk.”

In the Resolution Clause of the Proposal, which calls on Ryland to act, the
Proponent states:

Resolved:

The shareholders request that the Company assess its response to rising
regulatory, competitive, and public pressure to increase energy efficiency and
report to shareholders (at reasonable cost and omitting proprietary information) by
September 1, 2006.

By following the Staff’s guidance, the true intent of the Proposal is clear. The Proponent cannot
deny that it calls on Ryland for an assessment. An assessment of what? The entire Proposal and
Supporting Statement focus on the use of Green Building Technologies to increase energy
efficiency. The Proponent conveys these ideas for modifying business operations by directly
pointing the company to discrete risks that it wants assessed by the Company should it decide not
to implement such technologies. Clearly, the type of benefits and risks cited by the Proponent
are required to be included in the “Assessment” called for by this Proposal.

1. Material Deletion of the Greenhouse Gas Emission Language from the current
Proposal Submitted to Ryland in 2005 as compared to the Proposal Submitted in 2004.

In the Response Letter, the Proponent repeatedly refers to its arguments supporting a
proposal it submitted to Ryland in 2004, but completely fails to address the material
modification of the current Proposal as compared to the Proponent’s 2004 proposal. As we
stated in our letter to the Staff dated December 16, 2005, unlike the Proponent’s 2004 proposal,
the current Proposal completely fails to reference “and reduce greenhouse gas emissions.” We
believe this material modification is highly significant because of the Staff’s SLB 14C
clarification regarding rule 14a-8(i)(7). No where in the Proponent’s Resolution Clause or
Supporting Statement does the Proponent call for Ryland to reduce or eliminate greenhouse gas
emissions or reduce or eliminate the use of fossil fuels. Yet, the Proponent tries to rely on old
arguments toward the present Proposal. The focus of the Proposal is not the environment or the
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public’s health, but rather the risks and benefits of modifying Ryland’s ordinary business
operations.

In the Proponent’s 2004 proposal, the Proposal included an affirmative request directing
Ryland to assess reducing greenhouse gas omissions. This would appear to constitute a direct
call to “minimize or eliminate operations” as discussed in Section D.2. of SLB 14C. In SLB
14C, the Staff stated that it would not concur with a company’s view to exclude a proposal where
the proponent focused on the company “minimizing or eliminating operations” that may
adversely affect the environment or the public's health. Here, the Proposal does not call for such
a reduction. The Proponent’s intentional or inadvertent deletion of the greenhouse gas reduction
term materially alters the meaning of the current Proposal from the proposal submitted in 2004,
By deleting this operative language, the true nature of the Proposal is revealed, which is to
conduct a risk assessment of Company’s operations as they relate to the types of technologies it
utilizes. Again, the Response Letter mentions SLB 14C only as a citation to Xcel Energy. Inc.
(Apr.1, 2003) and not the Staff’s view that a proposal calling for an assessment of Company
exposure to competitive, reputational and regulatory risks is excludable under 14a-8(i)(7). The
Proponent’s call for an assessment represents the type of risk assessment request called for in
Xcel.

IIl.  Proponent’s Specific Advocacy of Green Building Plans as its Choice of Technologies.

The Proponent’s Response Letter states that the Proposal does not advocate for the
adoption of a particular technology. In a contradictory statement, the Proponent acknowledges
that it discusses the “advantages,” or benefits, of its choice for Ryland to use Green Building
Technologies. The Proponent argues that its choice of Green Building Technologies should not
be viewed as advocating a means to micro-manage the company, but rather, it conveys to the
Staff that it only meant Green Building Technologies in the broadest sense.

Unfortunately, the Proponent again directly contradicts itself with its overt advocacy for
Ryland to focus on the benefits and risks of failing to implement specific Green Building
Construction Technologies, such as: (1) the National Commission on Energy Policy’s New
Building and Appliance Efficiency Standards, (2) the U.S. Green Building Council’s Leadership
in Energy and Environmental Design Program; and (3) The National Association of Home
Builders Green Home Building Guidelines.

As offered in our letter to the Staff dated December 16, 2005 and supported by the prior
SEC No-Action letters cited in that letter, Ryland’s choice of building technologies and materials
is not an appropriate subject for shareholder consideration, and the Proposal should be
excludable as part of Ryland’s ordinary business operations.

Based on the Company’s request for omission of this Proposal and lack of merit proposed
in the Proponent’s response, the Company respectfully requests the staff’s concurrence that the
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Proposal may be omitted and that it will not recommend enforcement action if the Proposal is
excluded from the Company’s 2006 proxy materials.

If you have any questions or need any additional information, please contact the
undersigned. We appreciate your attention to this request.

Sincerely,

DAL §

R.W. Smith, Jr.

/rnm
cc: The Nathan Cummings Foundation (Proponent)

475 Tenth Avenue, 14th Floor
New York, NY 10018
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DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its responsibility with respect to
matters arising under Rule 14a-8 [17 CFR 240.14a-8], as with other matters under the proxy
rules, is to aid those who must comply with the rule by offering informal advice and suggestions
and to determine, initially, whether or not it may be appropriate in a particular matter to
recommend enforcement action to the Commission. In connection with a shareholder proposal
under Rule 14a-8, the Division’s staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Company’s proxy materials, as well
as any information furnished by the proponent or the proponent’s representative.

Although Rule 14a-8(k) does not require any communications from shareholders to the
Commission’s staff, the staff will always consider information concerning alleged violations of
the statutes administered by the Commission, including argument as to whether or not activities
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff
of such information, however, should not be construed as changing the staff’s informal
procedures and proxy review into a formal or adversary procedure.

It is important to note that the staff’s and Commission’s no-action responses to
Rule 14a-8(j) submissions reflect only informal views. The determinations reached in these no-
action letters do not and cannot adjudicate the merits of a company’s position with respect to the
proposal. Only a court such as a U.S. District Court can decide whether a company is obligated
to include shareholder proposals in its proxy materials. Accordingly a discretionary
determination not to recommend or take Commission enforcement action, does not preclude a
proponent, or any shareholder of a company, from pursuing any rights he or she may have against
the company in court, should the management omit the proposal from the company’s proxy
material.



February 13, 2006

Response of the Office of Chief Counsel
Division of Corporation Finance

Re:  The Ryland Group, Inc.
Incoming letter dated December 16, 2005

The proposal requests that the company assess its response to rising regulatory,
competitive, and public pressure to increase energy efficiency.

There appears to be some basis for your view that Ryland may exclude the
proposal under rule 14a-8(i)(7), as relating to Ryland’s ordinary business (i.e., evaluation
of risk). Accordingly, we will not recommend enforcement action to the Commission if
Ryland omits the proposal from its proxy materials in reliance on rule 14a-8(1)(7).

Sincerely, ; W
Amanda McManus ‘

Attormey-Adviser



